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BEFORE THE ARIZONA STATE BOARD OF APPRAISAL

" In the Matter of: o
. . Case No. 2434
THOMAS M. KITTELMANN ‘

Certified Residential Appraiser CONSENT AGREEMENT AND ORDER
Certificate No. 20662 o ‘

OC ® 494 A B W N

In the interest of a prompt and judicious settletnent of the abovc-captioncd matter
before the A_rizona Board of Appraisal (“Board”) a.tld consistent wit_h public interest,
statutory requirements aud rcsponsibilitiés of the Board, aﬁd pursuant to A.R.S.§ 32_-3601
et seq. and AR.S. §41-1092.07(F)(S), Thomas M. Kittelmann, (“Respondent”), holder of
cortificate no, 20662 and the Board enter into this Consent Agreemcnt Findings of Fact
Conclusions of Law and Order (“Consent Agrccment”) as the ﬁnal dlsposmon of thIS ‘
wmatter.

On April 17, 2‘008, the Board held an Informal Hearing to discuss Case No. 2434;

{| Respondent appeared personally and on his own bebslf. At the conélusipn of the -

Informal Hearing, the Board voted to offer the Respondent a Comsent Agreemént' and
Order of Disciptine in lieu of further admmistrgﬁ\te proceedings.
o JURISDICTION
1. The Arizona State Board of Apprmsal (“Board”) is the state acency
authorized pursuant to AR, S. § 32- 3601 et seq., and the rules promulgated thereunder v
found in the Anzona Admxmstra’uve Code (“A.A.C.” or “rules”) at R4-46- 101 et seq., to
regl_llate and coutrol the licensing and certification of real property appraisers in the State .

of Arizona.
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2. . Respondent holds a license as a Certified Residential Appraiser iﬂ the State
of Arizona, Certified License No. 20662, issued on June 29, 1992 pursuant to A.R.S. § '
32-3612,

CONSENT AGREEMENT

Respondent understands and agrees that:

1. Tﬁé Board has jurisdiction over Respondent and the subjéct_ matter pursuant
to AR.S.§ 323601 et seq. | |

| 2. Respondént has the right to cox;sult with an attorney- prior to entering into
this Consent Agreement, | |

3. Respondent has a right to a_public hparing concerning this case. He further
acknowledges that at .such formal hearing he could present evidence and cross-examine -
witnesses. Respondent irrevocably waives his right to such a hearing. -

4, Re5popdent hfevocably-waivcs any right'vtdyréhearing. or review or fo any
judicial review or any other appeal of these matters ’

5. ThlS Consent Agreement shall be sub_] ect to the approval of thc Board and
will be effectwe only whcn signed by the Executive Director and accepted by the Board.
In the event that the Board does ot approve this Consent Agreement, jt is withdrawn and
shall be of no evidentiary yalue and shall not be relied upon nor mtrpducgd in aﬁy action' :
by any party, except that the vparti‘es agrcc'tha.t should the Board reject this Consent
Agreement'a_nd this case proceeds to héaring, Rcspbndent will assert no claim that thc :
Board was prcjudiced by its review and discussion of this document or any records

relating thereto.
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6. - The Consent Agreement, once approved by the Board and srgned by the :
Respondent shall constitute a public record which may be drssemrnated asa formal
action of the Board.

FINDINGS OF FACT

This matter deels with an appraisal copducted and report written_by Respondent of
a single family residerlce located‘at 5221 N. Foothills Dr., Tucson, AZ 84718 with a date
of valug of Januery 31, 2006. On or about January 7, 2008, the Beard’s investigation
reveared the following( | | |

L. | The 2006 appraiszﬂ request was not in “ﬁiting. The appraisal was requested

by telephone on or about January 27, 2006 and the Reepondent was informed by

_ telephone that the sales price was § 1,300,000r

2. The Resp_undent inspected the property on January 31, 2006 and did not

have a copy of the purehase contract at that time, - |
3. The subject property was undergoing extensi\re remodelino on Ithe January

31, 2006 effective date of the 2006 apprajsal reports but the remodehng was not compete
at the tune of'i mspec’uon on January 31 2006.

4. . 'The Respondent subrmtted a version of the 2006 report en or prior to
2/ 14/06, prior to recewmg a copy of the purchase contract although no copy of that report
was in the Respondent’s workfile. - _ »
S5 | The Respundent issued a report with a signature date of 2/14/2006, an
effective date of January 31, 2006, and a value of $1,339,000. The copy recetved by the

Board refers to a purchase contract with a 3/ 17/2006 date. It ig assumed that this version -
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of the report was modiﬁed from the original version (n_ot contained in the Boar(i’s file) to
reflect the purchase contract information. |

6. The Respondent received the purchase contract in thé fo‘x‘m. of €scrow
instructions on or about March 18; 2006.

7. The Respondent issuied another version of the appraisal report with a
signature date of 3/18/2006. This report was substantially the samé as the 2/14/2006
report version provided to the Board, with a different signature date. |

8. Based upon the report and the information in the workfile, the Respondent
must have known that the report was for a mortgage ﬁnancé transaction and fhat.a lender

would likely be relying on the report. The client appears to be a mortgagc brokerage firm.

1Tt is unhkely the Respondent knew which specxﬁc lender would be relymg upotithe .’

report.

>9. The Rcspondent reported that “The subject propercy was in good to avcragc |
overall condltion at the time of inspection. There were no apparent iterns of inadequacy,
major repairs needed, or modemizations required at the time of inspectjon.” The
Respondent did not address the fact that the remodeling was not complete on the effecti\}e
date of the appra1sa1 The Respondent reported the value “As is” onthe cffectave date of
the apprmsal not “subject to” completion of the remodeling, Thcsc itemns mlsrepresented
the condition'of the property at the time of the effective date of the report, and resulted in
an overestimate of the subject’s “as is”, valué at that time. .

10. - The Respondent failed to report the seller’s contribution toward the buyér"s

closing costs that were stated in the escrow instructions.
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11, ’Thé Respondent failed to adequately support the iﬁforrﬁation on the

structural costs in the Cost Approach, and cited an but of date déta soﬁrce; |
. 12 The Respondent scaréhcd' for comparable sales using sales price és tlxé

primary cﬁterion. According to the MLS information in the workfile, the Respondent did
not search for any séles less than $1,000,000. There is.no evidence in the workfile that
the Respondent looked for sales under $1,000,000 at any tfme during the z\ipprai’sz_il'
process. This search is inherently biased and leads to a biased opinion of th.é subject’s
value. | |

13.  The Respondent did not'reéearch fhe overall résidenﬁ_al market in thc
subject’s immediate area at the tixﬁe the 2‘006 appraisal. was dcvclopcd. '
| 14 | .Accord@ng t6 the Tucson MLS, the highest sale of"_ a single family residence
in the subject’s tow’ﬁship, raﬁge and section. (2 1 square mile area) was $878,000 in the 12
months p:ecéding the January 31, 2066 Inspection date. Because the Réspbndent failed tq
research the overall residential market in the subject’s jimmediate area at the time of the -

2006 appraisal, the Respondent did not utilize sales that were argnable more comparable

to the subject than the sales used in the report.

15.. The Respondent failed to adequately»address all the relevant ﬁhysic‘:al .
characteristics for Comparable 1. Coniparable 1 was built in 1936 while the subject whs
built in 1974, Inthe subjeét’s market area houses built prior to tlie WWII tCﬁd to have a
historical chafactér that appeals to a differant subset of the marKCt ihan housés built in the |-
1950’s and newer. In addition, Compérable 1 was dcéigned by Joesler, an architect |

whose work typically commands a premium in the local market. The architect was
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prommcntly disclosed in the MLS listing for Comparablc 1. The Respondent falled to

address the age and architect differences in the report. As a result Comparablc 1 lcads to

a probable overestimate of the subject’s value.-

16, The Respondent failed to support and grossly understated the value
difference between Comparable 2’s 3.95 acre site and the subject’g 0.87 acre site. As ;a ‘
result, Coinpérable 2 leads to & signiﬁcanf ovérestifnate of the subject’s value.

17. The Respondent failed to address the fact that Comparable 3 was located in
Catalina Foothxlls EBstates no. 10, a guard-gated commumty which typ1ca11y has
significantly higher property values,than the subject’s non-gated area. Asa result,
‘Comparable 3 leads to an overestimate of the subject’s value. In addmon the Respondent
failed to address the substantlal view differences between Comparable 3 and the subjcct
As a result, Comparable 3 leads to an overestu_nate of the subje_ct 8 value.

v18. . The Respondent failed to support and grossly undcréstimated the value
difference between Comparable 4’s 2.7 acre site and the subject’s O..87_écre site. As a
result, Cdmparéble 4 Jeads to a significant overestimate of ;the subject’s value. In
additidn, the Res;jondcﬁt failed to aadress thp fact that Sale 4 was designed by Jocslér, an
architect whose hous’ebs typically command a prcmium in the local markcﬁ. The architgcf
was prominently dfsclosed in the MLS listing for Compérablq 4, . v

19. ‘ The Respondent failed to address thébfact that Sale 5 wés lo_cated.iu a
subdivision with an elech‘dnic security gate, In addiﬁon, the Respondent failed to address |

the fact that Sale 5 was a new, recently completed custom house. As a result, Comparable

5 leads to a probable overestimate of the subject’s value.
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20.  The Respondent failed to address the fact that Compa.rable 6 was locatcd
outsxde the boundanes of the neighborhood as described in the Ne1g11bor1100d section of
the report. In addxtlon, the Respondent failed to address the fact that Compa,r_able 6 was
located much higher in the foothills with unobstructed city views that were sigﬁiﬁcautly '
superior to the subject’s views. | | |

- 21, The Scope of Work statement that is a st@dmd, integral part of the URAR
form states that the_appraiser must, at é minimum: “(3)'inspec‘t each of the comparéblé
sales from the sﬁeet Based on the ‘Respondent’s use of MLS photos for five of the six
comparable sales, hlS lack of dlsclosure regarding the use of MLS photos his use ofa
photo of the wrong house for Comparab_le 2 (which had no MLS photq available), and his |
failﬁrc to address any of the reiex)ant view and locationél_ differences, the Resp_onderﬁ did |
not inspect the comparable sales from the street. |

22: The Respondent failed to explain_how he reconciléd the subj cct;s value to
5 1,339,0QO when the adjuétéd range of the comparables used was $1,238,525 to
$‘1;432,975. . ‘This is an unusual level of accuracy given the numerdﬁs differ_encés be’cv?eeh_
the subject vand ﬂle comparables used. It implies §9.9% accufac}, thich is equivalent to
being within 10 cen’t.é of the value on a $100 itern. It is not clear ho“‘/“h_c aﬁived_at a
value opinion resolved to the nearest $ 1,000. |

23. - The Respondent made numerous additional errors that affected the |
credibility of the 2006 appraisal. The Respondent misrepresented the degree to which the-
neighborliood is developed. In the sales lustory sectlon be faxled to report all the details of

the subject’s prior sale. For example he cited the sales price but not-the sale data or data
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source. In tﬁé Réconciliation Scét_ionv the Respondent stated that the Income Approach
supported the value, when no Income Approach had been developed. He amended reports
without changing the signature date or noting what the changcsw.vcrc and bow they might
have affected the value,

24. . The Respéndent attempted to explain the apparent increase in the subjeCt’é '
value sinc;e the prior sale Ie.ss ﬁhan a year earlier by claiming gencrél market appreciaﬁoﬁ_
comﬁined with extensive remodeling of the sub je;ﬁt since the pﬁof sale, In the addendum
the Respondent stated that property values in the Tucson mietropolitan ‘a_rc;a; had inqrcascd.v '
from 10—40% “within the past year and especially the last 6 months.” Later in the
addcnduiﬁ the Respondent stated that “market data does not sﬁpport a ﬁme'adjustment for
comps ovef 6 montkis.” Tﬁere Was no supporting information for eithér statemént m the
workfile. |

25.  The 2006 appraisal report was biased and misleading.

26.  Virnally all of the errors of omission and commission had :_atendéncy to

lead to an overestimate of the subject’s value. -

CONCLUSIONS OF LAW
‘1. Puréuant to ARS. § 32;3635, a certified or licensed bappra_isc'r in thé State
of Arizona must comply with the stanaards of practice adopted by the Board. The -
Standards of Practice adopted by the Board are éodiﬁed in the USPAP eciition applic_:a_bl_e :
at the time of fhe.appraiSal. ' | | |

2. . The conduct described above constitutes violations of the following

provisions of the USPAP, 2005 edition: Standards Rule 1-1(a), (b) and (c); Standards
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Rule 1-4(a); Standards Rule 1-5(a); Standards Rule 2-1(a), (b) and (c); Standards Ethics

Rule — Conduct; and ‘Sta'ndards Ethics Rule——Récordkeeping. | '
ORDER

Based upon the foregomg Findings of Fact and Conclus1ons of Law, the parties v

agree to the followmg

1. : ‘Upon the effective date of this Consent Agreement Respondent’.
Cenmeate as a Certified Residential Appraxser shall be placed on probation for a
penod of twelve (12) months. Durmg probation, Respondent shall comply with '
USPAP, Arizona Rev;sed Statutes and Appraisal Board rules

2. " Respondent shall successﬁllly complete the following cducatlon within
six (6) months of the effective date of this Consent Agreement: Seven (7) hours of
sales comparison approach and seven (7) hours of cost approach. In addition,
Respondent shall complete a minimum of six (6) hours of educatlon in the area of
mortgage fraud The education required under this paragraph ___gxn_ot be counted:
toward the contmumg education requirements for the renewal of Respondent’s
certificate. The same class miay not be repeated to fulﬁll the education rcquxrements
of this Consent Agreement

Proof of completion of the required education must be submitted to the Board
within 3 weeks of completion of the reqmred courses,

3. Durmg the term of probatlon, Respondent shall' (@) demonstrate

. ||resolution of the problems that resulted in this disciplinary action; and (b) otherwise

comply with the termms of this Consent Agreement, _
4. . During the period of probation, Respondent shall complete a minimum
of twenty-four (24) appraisal reports under the supervision of an Arizona Certified

Residential or Certified General Appraiser who shall serve as Respondent’s mentor -
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(“Mentor”). The Mentor shall be either au Arizona Certified Residential or General
Apprevliser._ |

5. Duringfhe probationary period, the Respondent shall not issue a
verbal or written appraisai, appraisal review, or consulting assignment without
prior review and approval by a Mentor. Each report shall be signéd by the Mentor
as a supervisory appraiser. After one (1) year, the requiremcnt.of pre-approval of
appraisals by a mentor may be terminated upon approval by the Béard.if Respdndent
bas complied with the conditions set out in this Order, v

6. The Mentor must be approved by the Board and is_subj_ecf to fembval_'by '
the Board for nonperformance of the terms of this Conseni Agreement. - The Ment_qr
n‘1ay not have a business relationship with Rcspon’dent except for the Mentor/Mentee
relationship nor may the Mentor be related to Respondent.- Any replacement Mentor .
is subj_cct to the Board’sbapproval and the remainin.g termas of th'ileonscnt Agreement,
The Board’s Executive Direcfor may give temporary approval of the Mentor until the
next regular meetmg of the Board, v , ' |

7. Not more than 30 days after the effective date of tlns Consent
Agreement,  Respondent shall submit to the Board the niame and resume of an Arizona'
Certified Residential or Arizova Certified General Apprzuser who is wxllmg to serve as |
Respondent’s Mentor together with a letter from the potentlal Mentor agreemg to -
serve as Respondent’s Mentor. If requested by Board staff, Respondent shall continue
to submit names, resumes, and letters agreeing to serve as Mentor untii a Mentor 1s
approved by the Board. Any Mentor must be approved in writing by fhe Board.

8. Respondent shall bear all costs and expenses associated with the

mentorslup and incurred in attended the courses. ‘ _ »

9. The Mentor shall submit monthly reports to the Board for each calendar
month during Respondent’s probationary period rgﬂec’cing the quantify and quality of

10~
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Respondent’s work, including, but not limited to, improvement in Respondent’s
practice and resolution of those problerns that prompted this action. The Mentor’s
report shall be filed monthly beginning the 15 day of the first month followmg the
start of Respondent’s probauonmy period and coutmumg each month thereafter untll
termination, of the probationary period by the Board. Even if the Mentor reviews no
appraisals during a given month, a report stating that no appraisals were

reviewed or approved must be submitted. It is the Resoondcnt’s responsibility to

ensure that the Mentor submits his/her rgposts monthly. If the monthly repomng date

falls oo a Saturday, Sunday, or holiday, the report is due on the next business day.
The monthly report may be filed by mail or facsimile. . )
10.  The Respondent shall file an appraisal log with the Board on a month]y :
basis listing every Arizova appraisal that he has completed w1thm the prior calendar
month by property address, appraisal type, valuatlon date, the Mentor s review date,
the date the appraisal was issued, and the number of hours worked on each
assignment. The report log shall be filed monthly begmnmg the 15™ day of the first
month following the start of Respondent’s probationary period and continuing each .
month thereafter until the Board terminates the probation. If the log rcportiﬁg davlte.
Talls on a Saturday, Sunday, or holiday, the report log is due on'the next business day.
Even if Respbndeqt performs no appraisals within a given month, he must still
file an appraisal log with the Board showing that no appraisals Qere performed.
The monthly log report may be filed by mail or facsimile.

I1.  The Board reserves the tight to audit any of Respondcnt § reports and

|| conduct peer review, as deemed necessary, during the probationary period, The Board

may, in its discretion, seek separate disciplinary action against the Respondent for any

violation of the applicable statutes aud rules discovered in au audit of the

11
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Respondent’s ai)préisél reports provided to the Board under the terms of this Consent -
Agreement, | _

12. - Respondent’s probation, including mentorship, shall continue until: (a)
Respondent petitions the Board for termination as provided in paragréph 13, and (b)
the Board terminates the probation and mentorship: Upon petition By the Respondent
for terminatibn of the probation and mentorship, the Board Will select and audit 3 of
Respondent’s appraisal reports. ' ’ |

13. Attheend of twelve (12) months from the effective date of this Consent
Agreeincnt, the.Respondcnt must petition the Board for termmation of his mentorship
and probation. If the Board detertuines that Respondent has not complied with all the:
requirements of this Consent Agreement, the Board, at its sole discretion, may either:
(a) continue the probation, including menforship; or (b) institute proceedings for |
noncotnpliance with this Consent Agreement, which may result in suspchsion;
revocation, or other disciplinary and/or remedial action. - '

14. " Respondent shall not act as a superwsmg appraiser for other appralsers or ‘
h'amees, nor shall he actasa mentor, during the term of the probatlon ReSpondent shall
also not teach any course related to real cstate appralsals durmg the term of the probat1on.

15. . Respondent shall comply with the Uniform Standards of Professional
Ap_praisal' Practice in performing-all appraisals and all Board statufes and rules. k

16. If, between the effective date of this Consent Agreemént and the
termination of Respondent’s probation by the Board, Respondent fails to renew his |
license while under _this Consent Agreement and subsequently applies for a license or -
certificate, the remaining terms of this Consent Agreement, inciuding.'probat'ion and
mentorship, shall be imposed if the application for license or certificate is granted. -

17. Respondent has read and understands this Consent Agreement as set

forth berein, and has had the opportunity to discuss this. Consent Agreement with an

© 12
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attomey or has walved the opportunity to discuss this Consent Agreement W1th an .-
attorney. Respondent voluntanly enters into this Consent Agreement for the purpose
of avoiding the expense and uncertainty of an administrative hearmg _

18.  Respondent understands that he has a right to a public admmxstratlvc
hearing cohcerm.ng each and every allegation set forth in the above~capt1'oned matter,
at which administrative Learing be could prescnt evidence and cross-examine
witnesses. By entering into this Consent Agreement, Rcspohdent freely and
voluntarily relinquishes‘all rights to such an administrative hearing; as well as ali
rights of rehearing, review, reconsideration, appeal, judicial review or any other
administrative and/or judicial action, concerning the matters set forth herein,
Respoﬁdent afﬁnnati\;ely agrees that this Censent Agrecment shall'be irrevocable.

19. - "Respondent understands that this Consent Agreement, or any part
thereof may be consldered in any future disciplinary action agamst him,

20.  The parties agree that this Consent Agrecment constitutes final
resolution of this d1sc1phnary matter. - _
21, 'Timeis of the essence with regard to this agreement.

2. If Respondent fails to comply with the terms of this Consent Agreement,
the Board shall properly institute proceedings fer noncompliancs with this Consent
Agreement,Which may result in suspernsion, tevocation, or other diseip_linary and/or
reinedial actions. Respondent agrees that any violation of this Coheeht Agreement is a

violation of A.R.S. § 32-3631(A)(8), which is willfully disregarding or violating any

|| of the provisions of the Board’s statutes or the rules of the Board for the

adxmmsuauon and enforcement of its statutes.
© 23.  Respondent understands that this Consent Agreement does not constltute -
a d151mssal or resolution of other matters currently pending before the Board, if any,

and does not constitute any waiver, express or implied, of the Board’s statutory

13
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authority or jurisdiction. rogard any other pending or future investigation, ao_tion or
procecding. Respondent also understands that acceptance of this, Consent Agreement
does not preclude any_other agency, subdivision or officer of this state from instituting
other civi1 or criminal proceedings with respect to the conduct ﬂlat is the sobjcct of :
this Consent Agreement. ' o

24.  Respondent understands that the foregoing Consent Agreement shall not
become effective unless and until adopted by the Board of Appraisa) and executed on
behalf of the Board. Any modification to this original document is ineffective and
void unlcss mutually approved by the parties in writing.

25 . Respondent understands that this Consent Agrccmcnt is a pubhc record
that way be publlcly disseminated as a formal action of thc Board.

26. - Pursuant to the Board’s Substantive Policy Statement #1, the Board
considers the violations in the above-referenced matter to constitute to a Level IV

Yiolation.

DATED this ”Q% day of _ QW , 2008.

Thomas M. KJttelmann, Respondent  * Deboran G, Pemson Execufive Dxrcctor
Arizona Board of Appraxsal

ORIGINAL of the foregomg filed

this 5% day of 2008 with:
Arizona Board of Appraisal

1400 West Washmgton Street, Suite 360
Phoenix, Arizona 85007

COPY \ﬁ/lf the foregoing mailed regular mail and CeV-l—thcd ol 7007 251 w c:w/ -

this [(;* day of . < udet— 2008 to: 5884
Thomas M. Klttelmann
P.0.Box 29

Cave Creek, Anzona 85327

14
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COPt of the forcgomg sent or delivered

dayof - <xpled- 2008 to:
TJeanne M. Galvin - /
Assistant Attorney General

Arizona Attorney General’s Office
1275 West Washington, CIV/LES
Phoenix, Arizona 85007
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