Board of Appraisal
Minutes for meeting held 4/09/2015

[bookmark: _GoBack]FINAL MINUTES OF THE
SPECIAL BOARD MEETING
April 9th, 2015

Call to order and roll call
The meeting was called to order by Frank Ugenti at 10:02 a.m.
Those Board members present at roll call:
Frank Ugenti, Chair
Mike Petrus
Greg Thorell 
Erik Clinite
Fred Brewster
Peggy Klimek
Greg Wessel (attended telephonically)

Jeff Nolan was absent.

Jeanne Galvin, Assistant Attorney General 
John Tellier, Assistant Attorney General
Kirstin Story, Assistant Attorney General
Debra Rudd, Executive Director 
Kelly Luteijn, Staff
Frank Ugenti stated that there would be no public testimony as it was not on the agenda; however, if there were any relevant input related to an agenda item he would consider it on a case by case basis. Mr. Ugenti introduced the attorneys present and stated that all of the attorneys were present to give advice to the Board members.
Item #2, Discussion, consideration and possible action relating to fingerprint clearance card process, changes to the same, and direction to the Executive Director relating to the processing and communicating the relevant criminal information and possibly initiating complaints against those who do not have a clearance card, prioritizing of the same. 
Mike Petrus made a motion to go into Executive Session for legal advice. Erik Clinite seconded the motion. The motion passed unanimously. Upon returning from Executive Session, Mike Petrus asked if the Board could get an idea of what had transpired with the fingerprint clearance cards, how the process has been handled and how they had gotten to where they were today. Mr. Ugenti related the events that led up to the Board discovering that some appraisers had received Notices of Denial from the Department of Public Safety (DPS). He stated concern that the Board had not seen the Notices and further said that some of the Notices were received as early as September, 2014. The Board discussed how the denials were processed. Mr. Ugenti relayed the process that had been explained to him by staff which sometimes led to appeals being accepted and clearance cards being issued, at which time all documents relating to the Notices of Denial were shredded by staff. Mr. Ugenti stated that once he became aware of that he instructed staff to shred nothing further and he and Ms. Galvin discussed making the full Board aware of this so that the Board could set up a process to properly deal with the denials. Ms. Galvin explained the difference between the Notice of Denial (that the Board received from DPS) which stated why the appraiser had been denied a clearance card and a Criminal History Record Information Sheet (which she said the Board does not receive). Board members discussed that appraisers who had been given Notices of Denial all knew that they needed to get a clearance card to complete their application, and the applicants had been notified by mail that they had been denied. Although the Board does not notify the appraisers of the risk to their license, it is their responsibility to know what is required to be an appraiser in Arizona. 
The Board discussed putting a policy in place concerning how to handle the circumstances of applicants receiving denials. It was discussed further that a policy had been put in place for the prior fingerprinting process, but that it had not been updated specifically for the current clearance card process. Mr. Ugenti stated that the last time this had been addressed was in January, 2014 and that the Board, staff, and legal counsel had collectively failed to revisit that item. The Board discussed several appraisers who had been issued Notices of Denial. Debra Rudd said that there was some confusion as to whether the Notices of Denial were final notices since there is an appeal process that they can initiate for up to one year. She said a very high percentage of the appeals were successful, per Dennis Seavers, the Executive Director of the Fingerprinting Board who spoke to the Board in September, 2014. It was also discussed that during the time when the Notices of Denials started coming in, the Board was dealing with a staff reduction and concerns over the Budget. 
Fred Brewster made a motion to file complaints against the 26 appraisers who had received Notices of Denial and have them explain to the Board where they are at in the process and what they are doing to clear up the denials. Mr. Ugenti said that the complaints could be opened either because the appraiser does not have a clearance card that is required by law to be a practicing appraiser or because they had possibly failed to disclose criminal history in prior applications. Mr. Petrus said that, based on what Mr. Seavers said in September, he didn’t think the Board got involved until after a denial of the appeal unless there was a non-disclosure. The Board members discussed how long the appeal process has been taking and the possibility of giving a time limit for appraisers to take care of their appeals. Board members then discussed if a separate motion could be introduced that would deal with summary suspensions for the appraisers with the most egregious concerns. Ms. Galvin said that Mr. Brewer’s motion included all 26 appraisers to open complaints, and did not state that some would be suspended. So if any additional motion that passed could be contrary to Mr. Brewer’s motion. She also said that the Board did not have summary suspensions on the agenda for this meeting and that the individuals had not been noticed for this meeting. Board members further discussed what would happen if the appraisers had appealed and had already won their appeals.  Mr. Brewer then withdrew his motion. Board members discussed giving staff direction to open complaints automatically for appraisers who receive Notices of Denial. They also discussed whether an appraiser who is going through the appeal process should be treated differently than an appraiser who is not making the effort to appeal. Mr. Ugenti stated that the appraisers without clearance cards are appraising in conflict with statute and the Board has no choice but to take action. He made a motion to put on the agenda for the April 17th, 2015 Board meeting the discussion of possible summary suspensions and opening of complaints for Gabriel Riveras, Bob Nixon, Thomas Scott Bates, David Barnett and Jay Clark for not having a clearance card, practicing in violation of statute and, for the applicable individuals, not disclosing arrest records on previous applications. Jeanne Galvin stated to impose a summary suspension it has to be demonstrated that there is a threat to the public health, safety, and welfare. The Board discussed if and how the Board would differentiate between all of the appraisers who had not received clearance cards. Board members discussed that some of the appraisers had been brought before the Board before and had been approved to continue being licensed. Frank Ugenti withdrew his motion for further conversation. The Board discussed different options for opening complaints against the appraisers without clearance cards and then Mr. Ugenti made a new motion to add Gabriel Riveras, Bob Nixon, Thomas Scott Bates, David Barnett, and Jay Clark to the agenda for the April 17th Board meeting for failure to obtain a clearance card and/ or for failure to disclose criminal history; and to discuss whether to summarily suspend, take no action, or take some other action. Erik Clinite seconded the motion. Mr. Petrus brought up the unintended consequences of the clearance card process and whether an individual who had only been arrested and not convicted could lose their livelihood due to this process. Board members also discussed mitigating and aggravating circumstances. During the discussion, Mr. Brewster left the meeting and returned a couple of minutes later. A quorum remained. After a roll call vote, the motion carried 6-1 (Fred Brewster voted against). 
Erik Clinite left the meeting. 
Mr. Ugenti acknowledged that Mr. Lauren Kingry, the Superintendent for the Department of Financial Institutions, was present at the meeting and had been observing for most of the meeting. He expressed appreciation that he was in attendance.
The Board discussed the other individuals of whom the Board is aware that have not received clearance cards. Mr. Brewster made a motion to open complaints against the remaining 21 appraisers, inviting them to the May Board meeting to explain where they are at in the clearance card process and have them submit a written response, following the normal complaint process. The 21 appraisers are: James Graham, Neil Kilby, Steven Scholl, Jason Goldberg, Robert Andrew Schneier, Ken Rhoads, Christopher Bergstrom, Mario DeTomasi, Paul Reilly, Albert Pamiroyan, Steven Hobbs, Dennis Poole, Cyril Young, David Sakas, Raymond Ferrier, Erik Keniston, David Brent Samuel, Jennifer Marie Miller, Michael Spencer, Donald Craig Fowler, and William Hall. Frank Ugenti seconded the motion. After discussion, Board members modified the motion to say that the Board would consider opening complaints at the May Board meeting and would consider possible summary suspensions or any other type of informal resolution for a later date; inviting the individuals to the May meeting; notifying them that the Board is aware that they have failed to get a fingerprint clearance card and that some individuals did not disclose prior history; and asking the individuals to tell the Board where they are at in the process because the Board is ready to initiate action against them.  Frank Ugenti seconded the modified motion. The motion carried unanimously.
Mr. Ugenti said that the Board needed to give the staff direction in terms of what to do when they receive Notices of Denials. Ms. Rudd asked for additional instruction for when staff receives Suspension notices (when an individual who has obtained a clearance card and then has it suspended for some reason.) Mr. Ugenti made a motion that as of today when staff gets a Notice of Denial they will notify the appraiser or applicant that they are no longer in compliance with statute since they do not maintain a valid fingerprint clearance card. They would have ten business days to give a written response, provide any documentation, and whether they had sought a good cause exception. The matter would then be forwarded to the full Board for further consideration. He further said that staff would begin notifying appraisers (or applicants) immediately. Peggy Klimek seconded the motion. The motion carried unanimously. 
Board members discussed that as of July 1st, staff would be notifying the Department of Financial Institutions (DFI). They further discussed that staff should be writing the formal policy and then it would be reviewed and approved by the Board. The policy would be done in conjunction with DFI. The Board directed staff by consensus that they do need to make the Board aware of any denials or suspensions. Board members said the process would be left to DFI to resolve, but in the meantime it would be on the next agenda and all future remaining Board meetings. Mr. Ugenti made a motion that staff would, with Ms. Galvin’s approval, share information with DFI’s legal counsel and Superintendent to get them up to speed with all of the information that the Board has; additionally waiving privilege to a memorandum dated April 3, 2015 which gave legal advice to the Board. After discussion with the Board and Mr. Tellier, Mr. Ugenti amended his motion to making it specifically about waiving the specific aforementioned document. He asked staff to provide DFI with any public documents to keep them up to speed. Peggy Klimek seconded the motion. The motion carried unanimously. 
Item #3, Discussion, consideration and possible action concerning possible disciplinary action against the Board’s Executive Director, including but not limited to reprimand or possible dismissal.
Mr. Ugenti indicated that Ms. Rudd had requested that all personnel items be discussed in open meeting, as opposed to in Executive Session and that decision is within her discretion to choose. Board members questioned Ms. Rudd why the Board had not been informed (about Notices of Denials) and why documents were shredded. Ms. Rudd stated that she had provided documents that supported that position to the Board along with a Non-Criminal Justice Agency Guide. She explained that when the process was first discussed and was being put forward into the bill, she was under the impression that the Board would not hear about the denials until after appeals had been exhausted. The Guide, she said, specifically stated that it is between the applicant and DPS (Department of Public Safety). She also said that although she had understood that the Board would never receive criminal information, in September she started getting denial notices with what she considered to be confidential information from the FBI/ DPS database. She said that her understanding of A.R.S. 41-1750 was that DPS wrote the rules and the Board had the authorized agreement to adhere to the rules. She also understood that the authorized personnel that would be viewing the information from the database needed proper training. Additionally, she said she understood that the applicants had up to a year to appeal. Ms. Rudd also said that she thought that the intention behind the switch from the prior process to the clearance card process was that the Board did not want to go through the training and didn’t want to have the liability of taking action that they didn’t understand. She said that those were some of the issues they’d had with the fingerprinting process in the past. Ms. Rudd spoke about the appeal process and that up to 98% of appeals are approved. Board members asked questions about the shredding of the documents and why she had decided not to bring the denials to the full Board. Ms. Rudd explained what her thinking had been. She reiterated that other issues that the Board was dealing with started becoming apparent around the same time including budget issues and the need for staff reduction. The Board then asked her why she hadn’t consulted Ms. Galvin for legal advice. Ms. Rudd stated that she had consulted with counsel and referred to an email from January. She said that she and Ms. Galvin disagreed about whether the Board members needed to go through the training. She further said that she had been concerned about the Board being suspended from getting this information due to improper handling. Mr. Ugenti stated that he felt that not following through on the process was a collective failure and said he would take ownership of his part in that. Ms. Rudd stated that she believed the intent of the clearance card process was to protect the public. Mr. Petrus said that his thoughts, when they were initiating the process, were that the decisions would be taken out of their hands, but that also meant losing control of being able to override due to mitigating circumstances. Board members asked if (prior) disclosure had been looked at when the letters of denial came in and if not having a policy in place had affected this outcome. They then asked questions about the shredding of the documents. Ms. Rudd said she had provided Ms. Galvin with a link, but admitted that she hadn’t asked her if it was okay for staff to shred files. Mr. Petrus stated that Ms. Rudd had said that she hadn’t expected that she would receive the criminal history or letters of denial, but when she had received them, that had been an opportunity to come back to the Board (with new information). Ms. Rudd concurred. Frank Ugenti made a motion to go into Executive Session for legal advice. Fred Brewster seconded. The motion passed unanimously.
After returning from Executive Session, Mr. Ugenti stated that the Board’s options were to take disciplinary action, to take no disciplinary action, or to table the matter if members wanted to take more time to give this additional thought. Ms. Klimek stated that like any business trying to enforce a new policy there are stumbling blocks. She further stated that Ms. Rudd and the Board had both admitted downfalls, and they should address what needs to be done to correct it and move on. Mr. Brewster said that he would prefer to have time to think about some of the things he had heard at the meeting about why Ms. Rudd had made some of the decisions she had made along with their ramifications. Mr. Petrus said the issue for him was not getting it back before the Board to protect the Board throughout that process. He said the denials should have been back in front of the Board. Mr. Ugenti said that, for him, the issue of not having the policies was a collective failure. He further said that Ms. Rudd had not consulted her legal counsel when it came to shredding a legal document. He also stated that he had no doubt that Ms. Rudd thought she was doing the right thing; that she had a document from a law-enforcement agency with a policy to which she thought she must adhere. However, he also stated that it was a mistake not to consult legal counsel when she decided to adopt that policy. Mr. Thorell said his biggest issue was the (lack of) disclosure to the Board, because the Board relies on Ms. Rudd as the Executive Director to let them know what is going on. He also stated that he did not think her intent had been malicious. Greg Wessel said he was leaning towards written counseling with a detailed plan of corrective action to get policies and procedures into place and then some mechanism of reporting back to the Board; submitted monthly, quarterly, or adding this topic to the monthly Board meeting. Mr. Petrus stated that also covered the future beyond July, since it would go over to DFI. They discussed a Performance Improvement Plan. Mr. Petrus said he agreed with Mr. Wessel. Mr. Ugenti said there seemed to be a consensus that a written Performance Improvement Plan would be the course of action identifying failure to communicate with legal counsel; failure to notify the Board of denial letters; failure to follow up on the need for a policies and procedures; and shredding of documents. Board members discussed developing a Performance Improvement Plan. Mr. Ugenti asked Ms. Story to work with Ms. Galvin to put a draft together which would come before the full Board for approval, after which the plan would be put in place. He further stated that this would most likely occur in May. Mr. Ugenti made a motion to create a Performance Improvement Plan, which is disciplinary action and a  written communication identifying issues of performance and to-be-determined goals. Mr. Brewster seconded the motion. 
After a roll call vote, the motion carried unanimously.

The meeting was adjourned at 1:28 p.m.
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