Board of Appraisal Special Meeting Minutes
January 29th, 2014

 MINUTES OF THE
SPECIAL BOARD OF APPRAISAL MEETING
January 29th, 2014

Call to order and roll call 
The meeting was called to order by Mike Petrus, Vice Chairman at 4:00 p.m. 

Those Board members present at roll call:
Mike Petrus, Vice Chairman
Mark Keller
James Heaslet
Joe Stroud 
Kevin Yeanoplos
Frank Ugenti 
Jeff Nolan
All members, except Mike Petrus, appeared telephonically.

Erik Clinite was absent at the time of the roll call but joined the meeting prior to the opening of the discussion by the board regarding fees.

Jeanne Galvin, Assistant Attorney Journal
[bookmark: _GoBack]Debra Rudd, Executive Director

After the roll was called, Mike Petrus read the agenda item to discuss, consider and possibly take action relating to the proposed legislation. He then asked Debra Rudd to give an update on why this meeting was necessary.  She told the Board the problems the Sponsor Rep. Brophy McGee of HB2239 had with the bill and that it would likely not be able to move forward unless certain items were addressed.  In particular, the item regarding fees shown in ARS 32-3607 to be set in rules by the Board was an issue.  She wanted the bill to have a capped amount for the fees, but recognizes this would trigger a Prop 108.  Ms. Brophy McGee had further questions about the probation section of the bill and requested additional information about what the board was trying to remedy.  She also has concerns with civil penalties being deposited in the Board of Appraisal funds which were against Laws 1996, Chapter 102.  And she believes a civil penalty amount of $15,000 per complaint is too high.  Finally, she has concerns relating to the unprofessional conduct section for failure to pay board imposed fees.

Mike Petrus opened the discussion regarding fees.  Frank Ugenti and James Heaslet both commented they wanted the fees removed from the bill.  Mike Petrus stated he knew that at some time the Board will have to address fee increases, but at this time he did not know if they could move forward with the bill.  Frank Ugenti made a motion to remove the language regarding fees.  James Heaslet seconded the motion.  Erik Clinite asked a question if the Board would never be able to address this item, or would it always trigger a Prop 108.  Frank Ugenti answered due to the election it was not advisable to try to include anything regarding fees this year, but that it could be addressed in another year.  The motion then passed unanimously on a vote of 8 for the motion; 0 against.

Mike Petrus then asked Jeanne Galvin why the probation section was included.  She explained to the Board this was included to clarify the Board’s authority.  Frank Ugenti directed Debra Rudd to go back and discuss this with Rep. Brophy McGee.  The Board has adopted Substantive policy #1 which outlines what steps the board takes in assessing penalties for violations.   Consensus by the Board was to keep the language in the bill and have the Executive Director discuss the methods the Board is currently using to implement probation with Rep. Brophy McGee.  

The next item discussed was the civil penalties.  Frank Ugenti asked Elaine Arena who was present at the meeting, what the Phoenix Chapter of the Appraisal Institute had against this provision.  Their concern was the financial hardship it may cause to their members. Chuck Johnson, a member of the Board of the Phoenix Chapter of the Appraisal Institute was then asked to speak about this item.  He said the overwhelming majority of their board members were against any fines being imposed.  He also related to the Board that the fee recovery should be able to go both ways, thus the appraiser should be able to get reimbursed too if the board did not prevail at an administrative hearing.  He said they are concerned the respondent would be compelled to sign an agreement to avoid the cost of the hearing.  He added they believe the respondent has a right to a hearing, the results of a hearing are important to both sides, and an unintended consequence for fines could result to the Board.  Erik Clinite said they are welcome to have their hearing and reminded him the Board is here to protect the public.  Frank Ugenti pointed out that the Board under current statute has the exposure to pay the respondent’s attorney fees if they do not prevail, but the board does not have the same right.  Jeanne Galvin stated she believed it was under ARS Title 12 and 31, if the board does not prevail substantially on the merits of the case they can be responsible for the respondent’s costs.  A question about when this would come about, if it was at OAH or at Superior Court, was answered by Ms. Galvin who said it was at OAH.  Elaine Arena said if that was the case this will be relayed back to PCAI.   Mike Petrus asked the Board members to consider if the civil penalties should stay in the bill.  Frank Ugenti asked if they only had a problem with the $15,000 or if it included any civil penalty.  He said $15,000 would be the exception to the rule for maybe a large commercial project and that it was consistent with the AMC statute.  Discussion included creating a substantive policy statement to clarify when the civil penalties would apply, but the members were concerned about the timing to have this policy statement drafted may interfere with the bill being heard.  Frank Ugenti made a motion to lower the civil penalty to $3,000 and if the sponsor continues to have concerns, for the Executive Director to be given the authority to remove this section from the bill.  Mark Keller seconded the motion.  The motion passed 7 for; 1 against.  Jeff Nolan voted against the motion.  

The unprofessional conduct section was then discussed.  Mike Petrus said he believed the sponsor may not have understood this section, and wanted to give the Executive Director a chance to explain this terms tie to USPAP.  A consensus of the Board was to have the Executive Director explain this item to the sponsor, and that if there is any resistance from the sponsor that she be allowed to remove this section from the bill.  

Elaine Arena asked if the Board would have any opposition to the language forwarded by national of the Appraisal Institute regarding immunity.  It changes the section of the bill to include the ethics portion of USPAP for Board members and staff, removes the section about excluding the staff investigator, but keeps the section for contract investigators.    Debra Rudd said her understanding of this language excludes our staff investigator from having complaints filed against them.  Frank Ugenti said the committee did believe this was against what the committee decided and there may be problems with other stakeholders.  After considerable discussion about this section, Mike Petrus made a motion to accept the change in language.  Joe Stroud seconded the motion.  Frank Ugenti asked if Elaine Arena’s members would support this action.  She affirmed that they would.  All members voted in favor of the motion.

At approximately 4:40 p.m. additional discussion about giving the Executive Director authority to negotiate any part of the bill going forward resulted in several comments from members.   James Heaslet made a motion that if any portion of the bill that puts the entire bill in jeopardy to give the executive director authority to negotiate to get it through.  Frank Ugenti seconded the motion.  Joe Stroud did not understand the motion.  Erik was against giving carte blanc authority.  Frank Ugenti pointed out the process that the bill would be moving fast and they will not get another chance for this bill if it is a nuisance to the legislature.  Questions from Erik Clinite and Joe Stroud about the process and what could happen ensued.  Joe Stroud wants the Board to be as strongly heard in the legislature as the opposition.  James Heaslet pointed out that an emergency meeting would not be feasible for any opposition.  Frank Ugenti asked board members what sections of the bill they would not be willing to give up on. 
During this discussion Mark Keller and Jeanne Galvin left the meeting at 5:00 p.m.  

James Heaslet withdrew his motion.  Frank Ugenti withdrew his second. Discussion then continued.
Frank Ugenti went through some of the items to see what the members would not be willing to give up in the bill.  He stated the statute of limitations has no objections thus we should keep this section. The immunity section was discussed and James Heaslet said he would not want to give up on the either the statute of limitations or the immunity section.  Mike Petrus said he doesn’t want to give up civil penalties and immunity.  Frank Ugenti said he does not want to give up immunity.  Joe Stroud pointed out there is precedent in the accountancy board for immunity.  Erik Clinite asked if the legislature would just strike any portion of the bill if they do not like it.  Elaine Arena stated she has seen them do this both ways, to either strike a section of the bill or vote it down altogether.    Erik Clinite recognized the legislature has final say, but he does not want it on the record that the Board is willing to give up on any part of the bill.  Additional discussion about the feasibility of calling a special meeting without jeopardizing the bill continued.

Frank Ugenti made a motion to allow the Executive Director authority to make decisions to work with the legislature to modify the bill as needed and as discussed at this meeting.  Mike Petrus seconded the motion.  On a voice vote the following was recorded:
Erik Clinite – Aye
James Heaslet – Aye
Jeff Nolan – Aye
Mike Petrus – Aye
Joe Stroud – No
Frank Ugenti – Aye
Kevin Yeanoplos – No
The motion passed 5 to 2 and 1 absent.  Mark Keller was absent from the vote.

There being no further business, Erik Clinite made a motion to adjourn the meeting.  Frank Ugenti seconded the motion.  The motion passed and the meeting was then adjourned at 5:15 p.m.
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