1-08-14 Rules-Leg. Committee Meeting Minutes
FINAL MINUTES OF THE
ARIZONA BOARD OF APPRAISAL
RULES & LEGISLATIVE COMMITTEE MEETING
January 8th, 2014

Call to order and roll call 
The meeting was called to order by Frank Ugenti, at 11:10 a.m.

Those Committee members present at roll call:
Mike Petrus
Frank Ugenti, Chairperson 
Jeff Nolan appeared telephonically

Joe Stroud was absent from this meeting

Staff Attendance:
[bookmark: _GoBack]Debra Rudd, Executive Director
Jeanne Galvin, Assistant Attorney General
Jeanne Hann, Rule Writer

Approval of the Minutes from previous meeting
Frank Ugenti asked for a motion to approve the December 16th, 2013 meeting minutes. Mike Petrus made a motion to adopt the minutes of the meeting as submitted.  Frank Ugenti seconded the motion.  The motion passed 2 for – 0 against and 1 abstention. Jeff Nolan abstained as he was absent from the last meeting.

Agenda Item regarding proposed draft of changes to the Arizona Administrative Code Chapter 4, Section 36 - Articles 1 through 6 
The committee reviewed the latest draft of the proposed revisions to the Administrative Code Chapter 4, Section 36 - Articles 1 through 6.  Frank Ugenti reported that the committee had decided to start this meeting discussing Article 4, which dealt with Appraisal Management Companies. He announced that this was an open meeting and requested that speakers identify themselves when they make comments so that the minutes could be correct.  

Frank Ugenti then went through each of the changes in Article 4.  Joanna Conde, an attendee,  reported that she was representing the Tucson AI Chapter and AAREA on one part of the draft regarding bonds.  She stated bonds, as reflected in the last meeting are worthless and both organizations would support bonds being removed.  Frank Ugenti replied this would be discussed later when they came to the appropriate section. Several attendees commented about R4-46-401B regarding the evidence of training for employees who select appraisers and order appraisals.  There was discussion about training materials being submitted to the Board would be too cumbersome to the Board staff.  Jeanne Hann stated she envisioned this to be a certificate from the controlling person, not actually supplying materials to the Board office.   Further explanations by the AMC representatives helped to clarify their thoughts on training of the different types of employees, those who order appraisals and those who review appraisals.   The voluminous amount of information that the staff would be receiving from all of the AMC’s would be too much for the Board staff, and questions about whether this was the best way for the Board to go.  By general consensus the committee deleted R4-46-401(B) (4).

The fingerprint process was then discussed as shown under R4-46-401(B)(3).  After discussion by several attendees, Jeanne Galvin and Jeanne Hann commented that they do not have to submit the fingerprint cards to the Board office.  They both believed applicants could have their fingerprints taken through their local law enforcement agency and the analysis could be completed and reported through DPS. Staff could then receive the results directly from DPS. This would alleviate staff from safeguarding the management of the fingerprint cards, and would streamline the process for the AMC’s as well. Frank Ugenti summarized that he wanted Jeannie Hann to come back to the committee with new language for this section.

The discussion regarding R4-46-401 (C) had several comments from the representatives of AMC’s and Debra Rudd, Jeanne Galvin, and Mike Petrus. Dave Cherner of RELS requested under R4-46-401 (C ) regarding the requirement for additional applications being filed for those AMC companies that operate under more than one DBA (Doing Business As) to not have to file more than one application. He maintained that a DBA is different than having multiple companies. Mike Petrus stated he wanted to have multiple registrations if they were operating under different names to not confuse the staff or stakeholders. Additional discussion from Mr. Cherner and Mr. Petrus resulted in Jeanne Galvin stating by adding “other than a DBA” is important and offers clarity.  The consensus of the committee was to have the application identify any and all DBA’s that the applicant may operate under in our state.

The committee then went on to discuss R4-46-402 Bond requirements. Several attendees commented about the benefits or costs of bonds and what they were intended for, how to go forward with the claims filed against these bonds. Mike Petrus and Frank Ugenti asked Debra Rudd to summarize the cost of making claims against the bonds and how much each appraiser received. She stated there were five claims filed since the enactment of the AMC statute.  Of the five claims, two of them resulted in 100% recovery for the claimants. The other three resulted in $0.40 to $0.87 per claimant. The intent for the Board to become a collection agency was discussed. Mike Petrus believes this is exactly the intent and that it is beneficial as $73,000 has been recovered for the appraisers. There was discussion that the bond offers misleading comfort to the appraisers that may not be there if the AMC doesn’t pay the bond. David Cherner recommended the addition of language to include the purposes of the bond in the rule. He also recommended a person filing (and winning) a lawsuit should not have to wait the 45 days from non-payment to file the complaint with the Board, nor should they have to wait several months for the Board’s adjudication process. The discussion included the possibility of not having the bond name be in the State of Arizona, which currently has the Board as obligee.  If the claimants were to be allowed to make a claim against the bond directly instead of filing a complaint with the Board, this might be a quicker solution and less costly to the Board and create relief to the complainant in a more timely fashion. Mr. Cherner offered to send language from other states regarding this issue. To summarize the bond issue, the committee considered leaving the bond at its current $20,000 amount, to increase the bond amount, or get rid of the bond. The fourth option was to consider direct claims to the bond and what the ramifications might be for staff if this option were exercised. The increase of a bond amount will increase the scrutiny of the financial stability of the company by the bond company. Frank Ugenti stated that an increase in the bond may eliminate some AMC’s from being able to operate in our state. Mike Petrus maintained his position of the importance of retaining the bond. The consensus by the committee was to retain the bond, but to allow the appraisers to go straight to the bond directly after filing (and presumably winning) a court action, and to have language included in the rules for them to consider at another meeting. Debra Rudd was directed to contact Peter Christiansen of Liability Insurance Administrators to see about this language.

Frank Ugenti then suggested they move on to R4-46-403 Change of Controlling Person or Agent for service of process. The recommendations resulted in a consensus to increase the notification time from 5 days to 10 business days if any information changes.

Discussion then moved to applications, renewals, and certifications by AMC’s. The proposed statute change addresses the certifications to be completed on renewal, instead of annually. Frank Ugenti asked if this was the place to allow staff to accept the resignation of an AMC if they no longer want to do business. Debra Rudd stated this was on the agenda for the Board to consider at this month’s regular meeting. This would be a non-disciplinary procedure that is voluntary relinquishment before their registration expires as long as there are no complaints or other issues with the Board. Discussion included items that would require statute changes, and in the meantime the directory could be changed to post on the website that staff has received notice that the AMC no longer plans to do business in our state. This too was scheduled to be discussed at the next Board meeting.

There were questions and concerns about R4-46-406, whether the appeal process is contrary to the federal guidelines. 
R4-46-406.	Appeal for Waiver
A.	Under A.R.S. §§ 32-3668 and 32-3669, an AMC for which registration is sought under R4-46-401 may not have an owner, controlling person, officer, or other individual with a 10 percent or greater financial interest in the AMC who has ever had a financial, real estate, or mortgage lending industry license or certificate refused, denied, canceled, revoked, or voluntarily surrendered in any state. 
B.	The requirement in subsection (A) may be waived, at the discretion of the Board, when an appeal is made by the individual who has had a financial, real estate, or mortgage lending industry license or certificate refused, denied, canceled, revoked, or voluntarily surrendered.

The committee believes statute clearly shows in 32-3668 that the Board has the right to waive whatever might be in federal guidelines. https://boa.az.gov/sites/boa.az.gov/files/documents/files/10-14-13%20STATUTES.pdf

The language in R4-46-407 (A) was discussed and revised to exclude appraisal review services, as the rule relates to the employees of an AMC ordering appraisals, not reviewing them. The review appraisers already trained under their license or certification. Additional discussion regarding R4-46-407(B) resulted in the proposed draft being changed to strike (B)(3) and revising the rest to address that the employee responsible for selecting the appraiser knows an overview of USPAP, the appraiser classifications, complexity of the assignment assigned and to maintain appraiser independence. Discussion regarding R4-46-407(C) and (D) resulted in no change to the draft. This ended the discussion on Article 4 regarding AMC’s in the draft of the rules.

The next item on the agenda was to discuss the proposed legislation. Frank Ugenti then began the review of the changes from the previous draft. A discussion of the section regarding the statute of limitations for complaints to be filed resulted in either agreement or neutrality by the parties in attendance. No further changes were made.

Frank Ugenti then began the discussion regarding the sections on immunity and jurisdictional exceptions for the Board members. Debra Rudd explained that Legislative Council did not understand jurisdictional exception. She attempted to explain to them about USPAP and the liaison with Leg. Council thought this was similar to immunity that other boards have. Frank Ugenti and Mike Petrus explained to those in attendance that the appraiser Board members have more risk of saying something in a meeting that would trigger a complaint against their appraisal license, such as “the adjustment appears to be too high” or “I have completed research in that area recently and the neighborhood trends you have reported here do not appear supported.” A few examples were given and the consequences of those complaints were explained. Joanna Conde was against ‘jurisdictional exception,’ but she understood the risk that the members have and understands their desire to be protected. She too felt vulnerable to frivolous complaints being filed against her certificate. Attendee, Ann Susko of NAIFA & CoAA concurred. Dave Thomas of AAREA objected to the term of ‘immunity.’ The discussion included the concept of calling it an inquiry until the Board can accept it as a complaint. It was decided there was not enough time to attempt this change for this legislative session. Additional discussions included personal liability, and exemption from complaints being filed against them. Immunity does not cover the complaints being filed against the appraisers credential. Both Frank Ugenti and Mike Petrus want to have language that everyone can agree upon that will conceptually cover them from complaints being filed. They requested that language be drafted to replace the objectionable terms. The consensus was to remove the terms ‘jurisdictional exception’ and ‘immunity’ from the draft. Suggested language was introduced and agreed upon by the members of the committee.

A discussion ensued about removing fees from statute and having it set in rules. Apprehension was noted about the Board increasing the fees to $600 from $425 without notice per Ms. Conde. Others commented that the Board has attempted to let everyone know and there are very few that have responded to participating in this process so far. It was pointed out that other agencies have been successful in getting this passed, so as to not trigger a Prop 108, and that AMC fees in our own statute states the same thing, the fees will be set by the Board in rules. Fees must be set in rules, and stakeholders have input in the rules process.

Discussion regarding the AMC bond amount was introduced. Frank Ugenti talked about appraisers having the ability to go directly to the bond instead of coming through the Board office. After discussion the committee stated that they wanted the language to be changed from $50,000 and $100,000 to $20,000 to $50,000. A policy of how the range could be implemented by the Board was discussed. There could be one amount for all AMC’s, or the size of the AMC could dictate the amount of the bond, or the number of violations against the AMC could be the deciding factor. Mike Petrus pointed out that having the appraiser going directly against the bond may solve the cost issue of collection. He wanted the amount set in rules to be clear. The consensus was to change the amount to the lower range of $20,000 to $50,000 for the bond and to have language developed in rules for appraisers to go direct to the bond claim.

The committee then discussed civil penalties being deposited to the Board of Appraisal funds versus the general fund. The position that the legislators view of possible abuse of this power, and/or the views of the appraisers about this section was discussed. Past history of other agencies having this power was brought out. The consensus of the members of the committee was to try to see if it would pass, thus to leave it as proposed.

A civil penalty per “violation” versus “complaint” was discussed. A recommendation was made for a matrix to be developed to have transparency and consistency for civil penalties to be applied. A discussion regarding a solution to multiple complaints being opened and counted due to mandatory reporting per Dodd Frank was introduced by Debra Rudd. She stated that a recent discussion with Jeanne Galvin resulted in a recommendation to include language in this draft that if multiple complaints are filed against one appraiser for the same appraisal that they be combined to count as only one. Civil penalties of no more than $3,000 per violation and not to exceed $15,000 per complaint, was suggested, discussed and rejected. The end result of $15,000 per complaint was decided upon by a consensus of the committee.

Cost recovery for identifiable costs, was discussed. It was decided to not include staff time for administrative processing. These costs would include attorney’s fees, formal administrative proceedings and possibly an outside investigator for substantiated findings after either an informal hearing or by consent agreement. This would not include the attorney’s time for drawing up agreements, but would include preparation for formal hearing, court reporters and expert witness testimony by outside investigators.

Mike Petrus made a motion to make the previous recommendations to the full board. Frank Ugenti seconded the motion. The motion passed unanimously. Future meeting dates were discussed, but not decided upon. They will be scheduled later. Frank Ugenti then adjourned the meeting at 4:55 p.m.
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